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Legal Means to Address Water Seepage (Part 1)
Resolving Water Seepage Through Legal Processes
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Hello everyone, I am Kily
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We are honoured to have invited practising solicitor Mr LEUNG
Hong-shun, Alexander, of The Law Society of Hong Kong to join
us today
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to answer some questions on legal procedures for resolving water

seepage issues
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Water seepage is a very important livelihood issue
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and also a common problem found in multi-storey buildings
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But the causes of water seepage are complicated, and it is not

always easy to identify the source
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Source of water seepage
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If water seepage is found in the ceiling of a flat,
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how should we go about taking legal actions?
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To resolve water seepage by legal means
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We have to first determine who is responsible for the problem
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Water seepage may not only be an issue between the flats on the
upper floor and the lower floor

1A TR & 22 RIS Y A BB 7 8 3 it

It may involve common parts or facilities of the building
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requiring the assistance from the Incorporated Owners (1O) or

management office
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What are common parts?

Are they roof tops / pipe ducts?

How can the IO and management office of the building follow up
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If water seepage is found in the common parts or facilities of the
building
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the 1O has a duty to deal with it under Section 18 of the Building

Management Ordinance
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Section 18
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And so does the management office according to a typical Deed
of Mutual Covenant (DMC)
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As for the definitions of common parts or facilities of the
building
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one may refer to the DMC of the building and the Building
Management Ordinance
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Normally they include the common drains, waterproofing layers

and external walls of the building
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External walls of the building
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If water seepage is suspected to originate from a certain location,
apart from engaging a lawyer to issue a letter before action

and instituting a civil action in court,
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is it possible to resolve the water seepage problem through

mediation?
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Yes! Mediation is an alternative dispute resolution procedure for
civil disputes
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But the mediation process can only commence with mutual
agreement of both parties
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Mediation usually takes place in a more relaxed and casual
manner
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s0 as to help both parties maintain their relationship
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In fact, subject to mutual agreement, mediation may take place
anytime
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before or during the course of litigation
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Whether the litigation is in the High Court or the District Court
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mediation is part of the litigation process
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For cases in the District Court, mediation may be conducted in

the form of a Case Settlement Conference between both parties
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District Court
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The Panels of Mediators can be found on the website of The Law

Society of Hong Kong
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You may visit this website as necessary
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The Law Society of Hong Kong
TAFEETEHE https://www.hklawsoc.org.hk
Website of the The Law Society of Hong Kong
https://www.hklawsoc.org.hk
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For civil litigations involving water seepage incidents,

what supporting documents should be prepared?
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The plaintiff has the same standard of proof in general civil cases
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which is to prove on a balance of probabilities that water seepage
is caused by the facilities of the defendant
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Generally speaking, the plaintiff has to prove that the probability
of certain facts is higher than the improbability
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On a balance of probabilities
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The plaintiff has to prove
ATREME>A ITREME
Probability > Improbability
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In a case of water seepage, the plaintiff has to adduce evidence to

prove that the probability of the water seepage being caused by
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the facilities which the defendant has the obligation to maintain,

for example bathtubs or pipes
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is higher than the probability of the water seepage not being
caused by such facilities
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Probability > Improbability
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How can the plaintift adduce evidence?
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A common practice is to engage relevant experts
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such as a registered surveyor or loss adjuster to prepare a report
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to prove that the defendant’s facilities have caused the water

seepage
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Loss adjusters
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The Joint Office set up by the Food and Environmental Hygiene
Department and the Buildings Department may institute criminal
prosecutions against the owners of flats who have caused water
seepage
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What are the differences between civil litigations and criminal

prosecutions?
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The burdens of proof in civil litigations and criminal prosecutions
are different
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As previously mentioned, in civil cases
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the standard of proof for the plaintiff is to prove “on a balance of
probabilities”
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whereas in criminal prosecutions
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the standard of proof for the prosecution is to prove beyond
reasonable doubt
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This standard of proof is higher than that in civil cases
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On a balance of probabilities
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Standard of proof beyond reasonable doubt
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Civil
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Criminal
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Even if the defendant has lost his case in a civil litigation
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it does not necessarily mean that the defendant will be convicted
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Apart from litigation or mediation, arbitration is another legal
means to resolve the water seepage problem.
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What is arbitration?
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Arbitration and mediation, as previously mentioned,
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are both alternative dispute resolution procedures
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Subject to the agreement of the parties in dispute, arbitration may
be arranged
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Besides, some DMCs may specify that
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Deed of Mutual Covenant
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arbitration must be taken for disputes over the provisions or
interpretation of the DMC
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Disputes over the provisions in the DMC
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Disputes over the interpretation
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An arbitral award is binding on the parties
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An arbitral award is very similar to a court judgment
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and can be enforced in the same manner
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Does The Law Society of Hong Kong currently offer free legal

consultation or duty lawyer service?
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In order to help members of the public who need to address their

legal concerns
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a list of law firms offering free legal consultation service is

available at the website of The Law Society of Hong Kong
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Interested parties may visit this website

TAFEETEHE https://www.hklawsoc.org.hk
Website of The Law Society of Hong Kong
https://www.hklawsoc.org.hk
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How to search for a lawyer who can handle water seepage cases?
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The Directory of Hong Kong Law Firms published by The Law
Society of Hong Kong
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provides information on how to “search for a law firm”
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The Directory of Hong Kong Law Firms
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By the areas of practice, including “Building Management”
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members of the public may search for relevant law firms
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After Mr LEUNG’s explanation on how legal procedures
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may resolve the water seepage problem today
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you may refer to this diagram to recap the key points in this

episode
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In the next episode, Mr LEUNG will continue to answer
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about legal costs and claims
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The content of this interview video is intended for providing
general legal information only and does not constitute any legal
advice.

For individual legal issues, please seek legal advice as necessary
having regard to the specific circumstances.

The Buildings Department and The Law Society of Hong Kong

shall not assume any responsibility for the content of this video.



