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Legal Means to Address Water Seepage (Part 2) Legal Costs or Claims
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Kily : BUMR R
Kily: Hello, everyone, I am Kily
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In this episode, practising solicitor Mr Alexander LEUNG will join us
again
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to answer some questions about legal costs and claims
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Kily: In water seepage litigations,
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how are legal costs calculated?
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Mr LEUNG: Legal costs are usually charged on an hourly or part hourly basis
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Generally, the outcome of the litigation will determine who is to bear the
legal costs
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If you win your case
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typically, you will be able to recover 2/3 to 3/4 of your legal costs incurred
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while you will bear the remaining amount yourself
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Super: Legal Costs
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Successful litigant
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can request the losing party to pay costs
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Generally, you can recover around 2/3 to 3/4
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of the legal costs incurred
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Mr LEUNG: If you lose your case
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you will have to pay the legal costs of the opposite party
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and your own full legal costs
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Unsuccessful litigant
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Liable to pay the legal costs of the opposite party
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and your own full legal costs
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Mr LEUNG: If both parties cannot reach an agreement on the recoverable legal costs
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they may request the court to tax the costs
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Super: Failure to reach an agreement on the recoverable legal costs
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File a request for taxation with the court
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Is legal aid available?
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Water seepage litigations in the High Court or the District Court
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can usually be covered by legal aid
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but you will have to pass the means test and have reasonable grounds for

taking or defending the proceedings
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High Court or District Court
AR

Legal Aid
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Pass the means test
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Have reasonable grounds for taking or defending the proceedings
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Litigations at the Lands Tribunal and the Small Claims Tribunal
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are not within the scope of legal aid

T

Lands Tribunal
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Small Claims Tribunal
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Legal Aid not available
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Apart from lodging a claim for damages, can one apply to the court for an

injunction?
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If water seepage persists
— S A DAEH B 2 ) < B o T <

normally you will be able to apply for an injunction or enforcement order
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If water seepage persists
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you may apply for an injunction
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However, if water seepage has ceased
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it’s unlikely that you will be able to apply for such orders
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If water seepage has ceased
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you may not apply for an injunction
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Is there any upper limit for claims at the Small Claims Tribunal?

Can we apply for an injunction?
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Yes, there is
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The upper limit for claims at the Small Claims Tribunal is HK$75,000
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but the Tribunal will not be able to grant any injunction or enforcement

order
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Small Claims Tribunal
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For claims not exceeding HK$75,000
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No power to grant an injunction
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Mr LEUNG: You may take a look at the following infographics for a comparison between

various courts and tribunals
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VO: For proceedings in the High Court
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the amount claimed should be over HK$3 million
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and an injunction or enforcement order may be granted
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You may apply for legal aid
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and recover the legal costs from the losing party
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Super: High Court
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Amount claimed: over HK$3 million
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Injunction or enforcement order
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Legal aid
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Legal costs to be borne by the losing party
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VO: For proceedings in the District Court
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the amount claimed must be over HK$75,000
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but not more than HK$3 million
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and an injunction or enforcement order may be granted
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You may apply for legal aid
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and recover the legal costs from the losing party
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Super: District Court
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Amount claimed: over HK$75,000 to $3 million
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Injunction or enforcement order
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Legal aid
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Legal costs to be borne by the losing party
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VO: For proceedings at the Lands Tribunal, there is no specific limit on the
amount claimed
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An injunction or enforcement order may be granted
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Legal aid not available
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May recover the legal costs from the losing party
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Super: Lands Tribunal
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Amount claimed: Not specified
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Injunction or enforcement order
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Legal aid not available
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Legal costs to be borne by the losing party
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VO: For proceedings at the Small Claims Tribunal
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the amount claimed must not exceed HK$75,000
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injunction or enforcement order not available
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Legal aid not available

AR DLER & T SR

legal costs not recoverable from the losing party
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Super: Small Claims Tribunal
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Amount claimed: not exceeding HK$75,000
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Injunction or enforcement order not available
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Legal aid not available
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Cannot recover legal costs from the losing party
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Kily: For resolution of water seepage disputes through mediation or the Small

Claims Tribunal,
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how are legal costs calculated?
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Mr LEUNG: If both parties reach an agreement during the mediation process
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usually the legal costs for both parties will be dealt with in the terms of such
an agreement
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If disputes are determined at the Small Claims Tribunal
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both parties (including the losing party) are not required to pay the legal costs
of the opposite party
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Kily: If litigation is successful, what claims can be made?
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The general principle is that, claims which are necessary and reasonable
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may be recovered
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You may take a look at the following infographics
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Costs of repairs are in general recoverable
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Claim items
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Costs of repairs
YES
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Expert fees are in general recoverable
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Expert fees are usually regarded as part of the legal costs
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Claim items
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Expert fees
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Expert fees are usually regarded as part of the legal costs
YES
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Lawyers’ fees are in general recoverable

EEE N EEGREREN—E

Lawyers’ fees are usually regarded as part of the legal costs
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Claim items
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Lawyers’ fees
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Lawyers’ fees are usually regarded as part of the legal costs (excluding Small
Claims Tribunal cases)
YES
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Expenses incurred for temporary stay at other flat or a hotel during the period
of repairs
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are in principle recoverable
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but the expenses must be necessary and reasonable
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Claim items
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Expenses incurred for temporary stay at other flat or a hotel during the period
of repairs
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but the expenses must be necessary and reasonable

WRBAR/KERE - AERE
If water seepage in a flat is so serious that moving out is necessary
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the relevant hotel expenses are in general claimable
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Claim items
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Rental expenses on temporary stay at another flat or a hotel during the
maintenance period
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e.g. serious water seepage in a flat that warrants moving out
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relevant hotel expenses are in general claimable

YES
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By the same principle, claims for temporary storage fees of household items
in storage facilities
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may be recoverable depending on whether
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such storage is necessary
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Claim items
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Temporary storage fees of household items in storage facilities
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may be recoverable if storage is necessary and the amount is reasonable
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Compensation for property damage by water seepage is in general recoverable
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Claim items
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Compensation for property damage by water seepage
YES
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Loss of rental income during period of repairs
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If a flat is vacant but, due to water seepage problem
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cannot to be rented out until such problem is resolved
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the loss of rental income during such period when the flat cannot be rented out

is in general recoverable
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Loss of rental income during period of repairs
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Subject to individual circumstances
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Case 1
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If a flat has been rented out, but the tenant refuses to pay rent due to the water

seepage problem
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the owner will have to see whether the tenant has the right to refuse to pay

rent under the terms of tenancy agreement
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If the tenant has such a right and refuses to pay rent, the owner has the right

to make a claim for the loss of rental income
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Loss of rental income during period of repairs
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Case 2
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Interest
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Interest before commencement of litigation is in general not recoverable
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Interest
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Interest before litigation is in general not claimable
NO
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Lastly, a reminder to everyone
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Building owners shall carry out proper maintenance and repairs to their

buildings and apartments
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and nip the problems in the bud before they get out of hand
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Disclaimer:

The content of this interview video is intended for providing general legal
information only and does not constitute any legal advice.

For individual legal issues, please seek legal advice as necessary having
regard to the specific circumstances.

The Buildings Department and The Law Society of Hong Kong shall not

assume any responsibility for the content of this video.



